Q

AT FI IMgFT (37
- 0/0 THE COMMISSIONER (APREALS), CENTRAL TAX,
_ ST e =" Floor, -GST" Building,
 Hfe SR ¥ T, Ne.ar Polytechnic,
L Ambavadi, Ahmedabad-380015
' JTFSTETE!, 3EHGEG-380015
| ‘B 079-26305065 | ok ¢ 079 - 26305136

® . IRE A . File No : V2(ST)56/Ahd-South12018-19' =
Stay Appl.No. /2017-18

e S@ TS g . ' §/}j?f@flf€4

q andyer amdwr wen Order-In-Appeal Nos. AHM-EXCUS-001-APP-028-2018-19

f=tw Date : 30-07-2018 ¥y &<+ & ari@ Date of [ssue
/ o,
A TAT viam omgEE (@diel) gRT OiRka O_&’J//Z/‘g/

Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. 35/JC/2011/AS/S. TAX f&f®: 15.1,2.2011 issued by Joint
Commissioner, Central Central Excise, Ahmedabad-I| ‘

g aSrererat @1 A wd et Name & Address of the Appellant / Res,'péndent
' Kunvarji Finstock Pvt. Ltd.
Ahmedabad

LA .
aﬁéwﬁﬂwaﬁamﬁmwﬁm%ﬁﬁwm@gﬁwﬁm%mwvmaﬁm@raﬁ
arfieT AT JRIETT SRIE SR R Al & )

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i)~ Avrevision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi = 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a -
warehouse. or in storage whether in a factory or in a warehouse. _

(b) In case of rebate of duty of excise on goods exported to any country or territory outside india of
. on excisable material used in the manufacture of the goods which are exported to any country

' or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods éxported outside India export to Nepal or Bhutan, without paymeht of
duty. .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there -under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied hy a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. -
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. .

(1)

(@)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

- 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

appeals other than as mentioned in para-2(i) (a) above.

ﬁﬂﬁ g

CENTR,
(33 a4
oy

qRT & TR B U A e § iR W W we & R § wre oh Fwl A W ST 2

&




” v . . ’ . . -—_3——-

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournmeht
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. . ‘
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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F)TEIU & |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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V2(ST)56/Ahd-South/2018-19

ORDER IN APPEAL

Hon’ble CESTAT vide its order no. A/10997/WZB/AHD/2013 dated 19.8.2013,
while deciding the appeal against OIA No. 68/2013(STC)/SKS/Comm.(A)/Ahd dated 16.4.2013,
filed by M/s. Kunvarji Finstock Private Limited, 409, Shymak_ Complex, Near Kamdhenu
Complex, Ambawadi, Ahmedabad- 380 015 [hereinafter referred to as “appellapt’]held as

follows :

“5. On perusal of the records, we find that the first appellate authority has dismissed the appeal

filed by the appellant only for non-compliance of the pre-deposit ordered by him. At this juncture,
we find strong force in the contentions raised by the Id. Counsel that the issue of inclusion of
reimbursable charges under the provisions of Rule 5 (1) of Service Tax Valuation Rules have been
struck down by Hon'ble High Court of Delhi as ultra vires. We are unable to go into the merits of
the case as the first appellate authority has not gone into merits of the case. We are of the view
that the first appellate authority should be given a chance to reconsider the issue on merit.
Accordingly, we set aside the impugned order and restore the appeal to its original number in the
first appellate authoritys records, with the direction to the first appellate authority to reconsider
the issue afesh, without insisting for any firther pre-deposit and come to conclusion after
Jollowing the principles of natural justice. We make it clear that we have not made any
observations on the merits of the case and have kept all the issues open for the first appellate
authority to reconsider the same.

6. Appeal is allowed by of remand to first appellate authority.”

2. Based on the aforementioned direction, the appeal is being taken up for disposal.

3. The facts briefly are that the appellant registered under the categories of stock
broker service, banking and other financial service and business auxiliary service, was issued a
show cause notice dated 10.6.2010 based on an internal audit objecﬁon, inter alia alleging that
they had short paid service tax in the category of banking and other financial services in respect
of DP charges collected on behalf of CDSL from their clients. The notice further alleged that the

appellant had short paid service tax on stamping charges and courier stationery chargesi.e. out of

pocket expenses. The show cause notice therefore, demanded service tax of Rs. 8.02 lacs along
with interest and further proposed penalty on the appellant under sections 76 and 78 of the

Finance Act, 1994,

4. This notice was adjudicated vide OIO No. 35/JC/2011/AS/S.Tax dated
15.12.2011 by the Joint ConnﬁiSsioner, Central -Excise, Ahmedabad-II, [who was made the
adjudicating authority vide office order dated 10.10.2011 issued by the Chief Commissioner,
Central Excise, Ahmedabad in respect of the this case falling under the jurisdiction of service tax
Commissionerate] wherein he confirmed the.charges and the demand along with interest and

further imposed penalty under sections 76 and 78 of the Finance Actz 1994.

5. On an appeal being filed before the Commissioner(Appeals), the matter was

decided vide the OIA No. 68/2013(STC)/SKS/Comm.(A)/Ahd dated 16.4.2013, wherein the then

Excise Act, 1944,




10. - Moving on to the first question of whether the appell
- the amount received as DP charges — after going through the notic

6. Thereafter on an appeal being filed before the Hon’ble Tribunal, vide its order
dated 19.8.2013, supra, the matter was remanded back to the first appellant authority. However,
since a departmental appeal was filed against the judgement of the Hon’ble Delhi High Court in
the case of Intercontinental Consultants & Technocrats Pvt. Ltd. [2013 (29) S.T.R. 9 (Del.)], the
matter was placed in call book. Since the Hon’ble Supreme Court of India has.decided the

departmental appeal, the matter was retrieved, for disposal.

7. - Now in the appeal filed by the appellant before Commissioner(Appeals), the
appellant had raised the following contentions:

e that it is difficult to work from the notice whether the alleged short payment is relating to
brokerage income, other charges, gross DP charges or commission income on [PO;

e that the correct gross DP charges is Rs. 16,3 6,014/- and not Rs. 18,09,889/-;

o that the appellant had paid tax on the part of DP charges collected and retained by them and on
those part of the DP charges which are deposited to CDSL, no service tax is either collected nor
the same is paid; '

o that since DP charges were collected as a pure agent, no service tax is liable in terms of Rule
5(2)of the Valuation Rules, 2006; that they satisfy all the conditions regarding pure agent; that the
department has not given any evidence that the charges collected are not actually deposited with
CDSL; '

o that regarding stamping charges, what the appellant collects from clients are actual charges for
stamps which is exactly what was incurred; that the charges were collected as a pure agent and
hence no service tax is to be paid; '

e that courier/stationery expenses are incurred for proper documentation and sending the same to
the depositories or respective stock exchanges; that such charges cannot be included in the gross
value charged for the purpose of calculation of the liability of service tax.

-8. Personal hearing in the case was held on 24.7.2018 wherein Ms. Madhu Jain,

Advocate, appeared on behalf of the appellant. ~ The learned advocate reiterated the
submissions/grounds of appeal . She also submitted that the disputes in the present appeal were

settled issues and submitted copies of the following orders

[a] Indses Securities and Finance Limited [2018(2) TMI 569-CESTAT Ahmedabad]
[b] Intercontinental Consultants & Technocrats Pvt. Ltd. [2018-TIOL-76-SC-ST]
- [c]Kunverji Commodities Brokers P Limited [2018(4) TMI 543-CESTAT Ahmedabad].

9. I have gone through the facts of the case, the grounds of appeals, the audit

objection, the éarlier_ OIA dated 16.4.2013, Tribunal’s order dated 19.8.2013 and the oral

- contentions raised during the course of personal hearing. 1 find that the Hon’ble Tribunal while

remanding back the matter had kept all the issues open for the first appellate authority for

reconsideration. Hence, I find that the question to be decided is whether [a] the appellant is

‘liable for service tax on the amount received by the appellant as DP charges and [b]whether the

charges towards stamping and courier/stationery expenses, recovered from the customers would

form the part of gross taxable value. '
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with the appeal papers, I find that the allegation is that the appellant was paying service tax on
the net DP charges and not on the gross DP charges which was collected on behalf of CDSL

from the clients. Generally these charges are collected separately in accordance with various

statutory body regulations and are deposited with the authorities. The adjudicating authority

based on a combined reading of Section 67 of the Finance Act, 1994 read with Rule 5 of the
Service Tax (Determination of Value), Rules, 2006, held that all consideration received by a
service provider towards any service, should be included in the gross taxable value further

holding that the said charges are not recovered on actual basis but are a composite one. Coupled

with this is the contention of the appellant, in his grounds of appeal, wherein it is contended that

[Para 5.3..... The actual fact in this regard is that the appellant has already paid service tax on those part of the DP
charges collected which are retained by them and on those part of the DP charges which are deposited to CDSL, no

service tax is either collected nor the same is paid.”]. What cemes out is that the appellant, as far as this
charge collected on behalf of CDSL is concerned, was not collecting the actuals. Now Section

67 of the Finance Act, 1994, states as follows [wef 1% May, 2006] :

"67. Valuation of taxable services for charging service tax.

(1) Subject to the provisions of this Chapter, where service tax is chargeable,0n any taxable
service with reference to its value, then such value shall, '

(i) in a case where the provision of service is for a consideration in money, be the gross
amount charged by the service provider for such service provided or to be provided by him;

(ii) in a case where the provision of service is for a consideration not wholly or partly
consisting of money, be such amount in money as, with the addition of service tax charged,
is equivalent to the consideration;

(iii) in a case where the provision of service is for a consideration which is not
ascertainable, be the amount as may be determined in the prescribed manner.

(2) Where the gross amount charged by a service provider, for the service provided or to.be
provided is inclusive of service tax payable, the value of such taxable service shall be such
amount as, with the addition of tax payable, is equal to the gross amount charged.

(3) The gross amount charged for the taxable service shall include any amount received
towards the taxable service before, during or after provision of such service.

(4) Subject to the provisions of sub sections (1), (2) and (3), the value shall be determined
in such manner as may be prescribed.

Explanation: For the purpose of this section, -

(a) "consideration” includes any amount that is payable for the taxable services provided or
to be.provided;

(b) "money" includes any currency, cheque, promissory note, letter of credit, draft, pay
order, travelers cheque, money order, postal remittance and other similar instruments but
does not include currency that is held for its numismatic value;

(c) "gross amount charged" includes payment by.cheque, credit card, deduction from
account and any form of payment by issue of credit notes or debit notes and book
adjustment, and any amount credited or debited, as the case may be, to any account,
whether called "Suspense account” or by any other name, in the books of accounts of a
person liable to pay service tax, where the transaction of
associated enterprise.”

%

S,
o,

FgMEg.
'§\1}we Couh‘%
S

A
'\O




0

TR

L T

Now the DP charges collected on behalf of CDSL had nothing to do with the services provided
by the appellant in his capacity of service provider as a stock broker servicé, 'banking and other
financial service and business auxiliary service. Section 67 of the Finance Act, 1994, clearly
provides that in the valuation of taxable services, nothing more or Vnothing less than the
consideration paid as quid pro quo for the service, can be brought to charge. Further,
“consideration” means any amount that is payable for the taxable services provided or to be
provided. Since DP charges, collected on behalf of CDSL, had nothing to do with the taxable
services provided by the appellant, the question of demanding tax on the said amount by
including it in the value of taxable service is legally not correct. This gets further strengthened in
terms of the judgement of the Hon’ble High Court of Delhi in the case of intercontinental
Consultants & Technocrats Pvt. Ltd. [2013 (29) S.T.R. 9 (Del.)], wherein the Court held Rule 5 of the
Service Tax: (Determinatioil of Value), Rules, 2006, to be ultra vires. In view of the foregoing,
the demand of Rs. 88,544/~ confirmed by the adjudicating authority along with interest and

penalty is set aside.

11.  As far as inclusion of charges towards stamping and courier/stationery expenses

recovered from . the customer would form the part of gross taxable value — these are
reimbursements towards 'expenses'wherein the appellant has stated that in the case of stamping“
charges the entire amount was not even collected. On going through the audit report, I find that
‘the allegétion was that the appellant had recovered stamping and courier /stationery charges from
the customer during the year 2006-07 and 2007-08 and that being out of pocket charges the
appéllant was required to pay service tax on the aboVe amount as per Service Tax (Determination
of Value), Rules, 2006. However, this issue is no longer res integra, having been first decided by
the Hon’ble Delhi High Cout in the case of Intercontinental Consultants & Technocrats Pvt. Ltd.
[2013 29) S.T.R.9 (bel.)], wherein on the question of the constitutional validity of Rule 5 of the
Service Tax (Determination of Value) Rules, 2006 to the extent it includes re-imbursement of
expenses in the value of taxable services for the purposes of levy of service tax, the Court held as

follows:

18. Section 66 levies service tax at a particular rate on the value of taxable services. Section
67(1) makes the provisions of the section subject to the provisions of Chapter V, which includes
Section 66. This is a clear mandate that the value of taxable services for charging service tax has
to be in consonance with Section 66 which levies a tax only on the taxable service and nothing
else. There is thus inbuilt mechanism to ensure that only the taxable service shall be evaluated
under the provisions of 67. Clause (i) of sub-section (1) of Section 67 provides that the value of
the taxable service shall be the gross amount charged by the service provider “for such service”.-
5. Reading Section 66 and Section 67(1)(i) together and harmoniously, it seems clear to us that in
S the valuation of the taxable service, nothing more and nothing less than the consideration paid as
quid pro quo for the service can be brought to charge. Sub-section (4) of Section 67 which
enables the determination of the value of the taxable service “in such manner as may be
prescribed” is expressly made subject to the provisions of sub-section (1). The thread which runs
through Sections 66, 67 and Section 94, which empowers the Central Government to make rules
for carrying out the provisions of Chapter V_ of the Act is manifest, in the sense that only the
service actually provided by the service provider can be valued and assessed to service tax. W

“are. therefore, undoubtedly of the opinion that Rule 5(1 of the Rules runs counter ain¢
repugnant to Sections 66 and 67 of the Act and to that extent it is ultra vires. It pufpOus’
tax not what is due from the service provider under the charging Section, but it seeks/t§ sxfracts ,
something more from him by including in the valuation of the taxable service| thé otﬁ";ﬁi.’éf
expenditure and costs which are incurred by the service provider “in the course off proyidigg s
taxable service”. What is brought to charge under the relevant Sections is only the congidépation=

for the taxable service. By including the expenditure and costs, Rule 5(1) goes far beyond-ahe—g




charging provisions and cannot be upheld. It is no answer to say that under sub-section (4) of
Section 94 of the Act, every rule framed by the Central Government shall be laid before each
House of Parliament and that the House has the power to modify the rule. As pointed out by the
Supreme Court in Hukam Chand v. Union of India, AIR 1972 SC 2427 :-

“The fact that the rules framed under the Act have to be laid before each House of Parlia,lpent
would not confer validity on a rule if it is made not in conformity with Section 40 of the Act.

~ Thus Section 94(4) does not add any greater force to the Rules than what they ordinarily have as
species of subordinate legislation

[emphasis supplied]

The department feeling aggrieved by the aforesaid judgdment, filed an appeal before the Hon’ble
Supreme Court of India. The Supreme Court in the departmental appeal in the case of

Intercontinental Consultants & Technocrats Pvt. Ltd. [2018 (10) G.S.T.L. 401 (S.C.)], held as

follows:

29. In the present case, the aforesaid view gets strengthened from the manner in which the
Legislature itself acted. Realising that Section 67, dealing with valuation of taxable services, does
not include reimbursable expenses for providing such service, the Legislature amended by
Finance Act, 2015 with effect from May 14, 2015, whereby Clause (a) which deals with
‘consideration’ is suitably amended to include reimbursable expenditure or cost incurred by the
service provider and charged, in the course of providing or agreeing to provide a taxable service.
Thus, only with effect from May 14, 2015, by virtue of provisions of Section 67 itself, such
reimbursable expenditure or cost would also form part of valuation of taxable services for
charging service tax. Though, it was not argued by the Learned Counsel for the Department that
Section 67 is a declaratory provision, nor could it be argued so, as we find that this is a
substantive change brought about with the amendment to Section 67 and, therefore, has to be -
prospective in nature. On this aspect of the matter, we may usefully refer to the Constitution
Bench judgment in the case of Commissioner of Income Tax (Central)-I, New Delhi v. Vatika
Township Private Limited [(2015) 1 SCC 1] wherein it was observed as under : '

“27. A legislation, be it a statutory Act or a statutory rule or a statutory notification,
may physically consists of words printed on papers. However, conceptually it is a great
deal more than an ordinary prose. There is a special peculiarity in the mode of verbal
communication by a legislation. A legisiation is not just a series of statements, such as
one finds in a work of fiction/non-fiction or even in a judgment of a court of law. There is
a technique required to draft a legislation as well as to understand a legislation. Former
technique is known as legislative drafting and laiter one is to be found in the various
principles of “interpretation of statutes”. Vis-a-vis ordinary prose, a legislation differs in
its provenance, layout and features as also in the implication as to its meaning that arise
by presumptions as to the intent of the maker thereof.

28.  Of the various rules guiding how a legislation has to be interpretéd, one established
rule is that unless a contrary intention appears, a legislation is presumed noi to be
intended to have a retrospective operation. The idea behind the rule is that a current law
should govern current activities. Law passed today cannot apply to the events of the past.
If we do something today, we do it keeping in view the law of today and in force and not
tomorrow’s backward adjustment of it. Our belief in the nature of the law is founded on
the bedrock that every human being is entitled to arrange his affairs by relying on the
existing law and should not find that his plans have been retrospectively upset. This
principle of law is known as lex prospicit non respicit : law looks forward not backward,
As was observed in Phillips v. Eyre [(1870) LR 6 OB 1] , a retrospective legislation is
contrary to the general principle that legislation.by which the conduct of mankind is to be
regulated when introduced for the first time to deal with future acts ought not to change
the character of past transactions carried on upon the faith of the then existing law.

29. The obvious basis of the principle against retrospectivity is the principle of

“fairness”, which must be the basis of every legal rule as was observed: in L'Office

Cherifien des Phosphates v. Yamashita-Shinnihon Steamship Co. Ltd. Thus, legislations
which modified accrued rights or which impose obligations or impose new duties
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legislation. We need not note the cornucopia of case law available on the subject because
aforesaid legal position clearly emerges from the various decisions and this legal

position was conceded by the counsel for the parties. In any case, we shall refer to few

Judgments containing this dicta, a little later.”

30. As a result, we do not find any merit in any of those appeals which are accordingly
dismissed.

[emphasis added]

12. Article 141 of the Constitution of India states that the law declared by the
Supreme Court shall be binding on all courts within the territory of India. As, it has been held by

the Hon’ble Supreme Court of India that reimbursable expenses cannot form a part of the

valuation of taxable services, the question of adding reimbursable expenditure to the gross
amount éharged in terms of Section’ 67 of the Finance Act, 1994, for the period prior tc;
14.5.2015 simply does not arise more so since the present dispute is pertaining to the period
2006-07 and 2007-08. Thus, the demand of Rs. 7,13,502/- confirmed by the adjudicating
authority vide the impugned OIO, along with interest, and penalty under sections 76 and 78 in

1'eépect of this portion is accordingly, set aside.

Superintendent (Appeal),

-Central Tax,

Ahmedabad. '

By RPAD.

To,

"| M/s. Kunvarji Finstock Private Limited,

Ambawadi, Ahmedabad- 380 015

M/s. Kunvarji Finstock Private Limited,
Block B First floor, Siddhivinayak Towers,
Off. S G Highway, Mouje Makarba,
Makarba, Ahmedabad- 380051.

409, Shymak Complex,
Near Kamdhenu Complex,

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Puncxpal Commissioner, Central Tax, Ahmedabad South Commissionerate.
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13, " In view of the foregoing, the OIO is set aside and the appeal is allowed.
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14. - The appeal filed by the appellant stands disposed of in above terms.

2 )
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| _ YT (3T0eH)
Date 39.7.2018

Attested

W
(Vinod Lukose)
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3. The Assistant Commissioner, Central Tax Division-VIII(Vejalpur), Ahmedabad South
Commissionerate.

4. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.

5. Guard File.
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